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DETAILED ACTION 

REMARKS 

Claims 1-8 and 10-14 are pending. The R.C.E. submitted by Applicant has been 
acknowledged. Applicant amended claims 1, 3-5 and 10 along with the R.C.E. 

Applicant's argument that the amendments have mooted the restriction 
requirement imposed on 12/28/05 has been fully considered, but it is not persuasive. As 
indicated before, the elected claims 1-8 and the non-elected claims 10-14 are related as 
process and apparatus for its practice. The inventions are distinct if it can be shown that 
either: (1) the process as claimed can be practiced by another materially different 
apparatus or by hand, or (2) the apparatus as claimed can be used to practice another 
and materially different process. (MPEP § 806.05(e)). In this case the apparatus can 
be used to store and dispense filaments without being used to contact the filaments with 
a sample. 

Although the amended apparatus claims now recite a manipulating mechanism, 
the claimed apparatus does not necessarily have to be used to bring the filaments into 
contact with a sample. The apparatus is designed to perform other functions, such as 
storing filaments. 

Because Applicant's argument is not persuasive, the restriction requirement is 
maintained and claims 10-14 remain withdrawn from further consideration by the 
Examiner. 

Despite the amendments, the art rejections cited in the previous Office action are 
maintained. 



Application/Control Number: 10/086.552 Page 3 

Art Unit: 1743 

Specification 

The amendment is objected to under 35 U.S.C. 132(a) because it introduces new 
matter into the disclosure. 35 U.S.C. 132(a) states that no amendment shall introduce 
new matter into the disclosure of the invention. The added material which is not 
supported by the original disclosure is as follows: 

The amended claims recite a "manipulating mechanism". However, the originally 
filed Specification does not provide support for a "manipulating mechanism" or any 
structural feature that corresponds to the claimed "manipulating mechanism". 

[0019] of the Specification discloses a method for bringing filaments into contact . 
with a sample. However, the disclosure does not specify what or if any specific 
structural mechanism is used to achieve this method. Rather, it appears from the 
disclosure that the method is achieved by manually manipulating the apparatus and the 
filaments. 

Applicant is required to cancel the new matter in the reply to this Office Action. 
Claim Rejections- 35 USC § 112 

Claims 1-8 are rejected under 35 U.S.C. 112, first paragraph, as failing to comply 
with the written description requirement. The claim(s) contains subject matter which was 
not described in the specification in such a way as to reasonably convey to one skilled 
in the relevant art that the inventor(s), at the time the application was filed, had 
possession of the claimed invention. 
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The amended claims recite a "manipulating mechanism". However, the originally 
filed Specification does not provide support for a "manipulating mechanism" or a 
structural feature that corresponds to the claimed "manipulating mechanism". 

[0019] of the Specification discloses a method for bringing filaments into contact 
with a sample. However, the disclosure does not specify what or if any specific 
structural mechanism is used to achieve this method. Rather, it appears from the 
disclosure that the method is achieved by manually manipulating the apparatus and the 
filaments. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
Invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-5, 7 and 8 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Marino (US 6,132.684) in view of Emmitt (US 4.124,122). 

Marino discloses a test tube rack 100 comprising three plates (102, 104 and 106) 
supported by legs 115 and pins 120 and an actuating handle assembly 144 comprising 
an actuating handle 154. Each plate comprises machined holes 108, and the 
corresponding holes of the plates are configured to align with one another (see FIG 2). 
Plate 106 is also capable of shifting in a horizontal direction with respect to the other 
plates to provide a means to secure the tubes placed therein (see claim 1). When a 
manipulating mechanism in the form of actuating handle 154 is moved into a horizontal 
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engaging position, plate 106 shifts and firmly secures the test tubes 184 in their 
corresponding tube accommodating holes 114 (see lines 35-42, col. 7). The actuating 
handle assembly 144, which supports the three plates and facilitates the horizontal 
movement of plate 106 (see lines 47-57, coL 6), is spring biased (see Figs. 10-12) and 
adjustable by adjusting the positions of blocks 146 (see lines 32-40, col. 6). 

Although the reference does not specifically disclose that the rack is adapted to 
store the different types of filaments recited in the claims, given that the diameter of the 
holes of the rack disclosed by Marino is larger than the diameter of a "filament" as 
construed by the Specification of the instant application, it appears that the rack is 
dimensioned to accept a filament and permit unrestricted passage of a filament through 
the holes of the rack. 

The rack disclosed by Marino differs from the claimed invention in that the 
reference does not disclose that the holes are chamfered. 

Emmitt discloses a test tube rack adapted to accommodate test tubes. The 
surface defining each hole of the test tube rack comprises a groove/chamfer in which is 
disposed an 0-ring. The 0-ring is adapted to secure the test tubes within the rack by 
frictionally engaging the test tubes (see Abstract). 

In light of the disclosure of Emmitt, it would have been obvious to one of ordinary 
skill in the art to chamfer the holes of the rack disclosed by Marino so that they would be 
able to accommodate 0-rings that can frictionally engage the test tubes. 
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Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Marino in 
view of Emmitt as applied to claim 1 , and further in view of De Graaff et al. (US 
6.146.594). 

Neither Marino nor Emmitt specifically disclose the arrangement of the holes of a 
test tube rack. However, the plate patterns recited in the claim are well-known in the art. 
De Graaff et al. disclose that the Society of Biomolecular Screening has standardized 
well plate arrangements on a variety of plate formats. Some established arrangements 
include 96 and 384 well plate designs (see lines 15-25, col. 1). 

It would have been obvious to one of ordinary skill in the art to provide 96 or 384 
holes in an array format to the plates of the modified Marino/Emmitt rack so that a large 
number of test tubes can be accommodated. 

Response to Arguments 

Applicant's arguments with respect to claims 1-8 have been considered but they 
are not persuasive. 

It should be noted that the claims do not recite any structural feature of the 
claimed "manipulating mechanism". Rather, claims further limit the "manipulating 
mechanism" by the functions that it enables. It should be noted that any structure that 
enables the positioning and dispensing of the contents of the claimed device anticipates 
the functional language. The limitation "drawing samples into the multiple filaments or 
adhering the samples to the multiple filaments" does not further limit the claimed 
"manipulating mechanism" because the claimed "manipulating mechanism" is not the 
entity that is performing the action. Rather, the filaments are performing the action. In 
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this instance, it appears that the actuating handle 154 disclosed by Marino would permit 
the claimed functions if filaments were stored in the rack disclosed by Marino. As 
indicated in the rejection above, the actuating handle shifts plate 106, enabling the 
contents of the rack to be positioned and dispensed in and out of the rack. 

With respect to claims 3-5, the claims do not explicitly recite that the device 
comprises the recited filaments. Therefore, limitations directed towards the filaments do 
not further limit the device. 

Any inquiry concerning this communication or eariier communications from the 
examiner should be directed to Paul S. Hyun whose telephone number is (571)-272-" 
8559. The examiner can normally be reached on Monday-Friday 8AM-4:30PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on (571)-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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